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To Provide Wholcsale or Retail Broadband 
Scrviccs to CLEC UNE Voice Customers 

WC Docket No 03-251 

) 

) 
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INTRODUCTION AND SUMMARY 

It is now settled federal law that ILECs may not be dragooned into providing 

broadband service to CLEC UNE voice customers. Most importantly, in the Triennial 

Review; Ot.der,’ the Commission rejected CompTel’s request that the Commission 

establish a low-frequency portion of thc loop UNE as a way of requiring BellSouth to 

provide DSL service to CLEC U N E  voice customers The Commission expressly 

concluded that, contrary to CompTel’s position, forcing BellSouth to offer broadband 

sewice is not pro-competitive Rather, competition and consumers benefit if CLECs 

have nicentives either to develop competing broadband service themselves or to 

“partner[]” with another competitive provider “to take full advantage o f  an unbundled 

loop’s capabilities.” I8 FCC Rcd at 17141.1 270 

~~ ~ 

Report and Order and Order on Remand and Further Notlce o f  Proposed Rulemaking, 
R e w w  oftlie Seciioti 251 Unbundling Obligations of Incumbent Local Exchange 
Ckrriers, 18 FCC Rcd 16978 (2003) (“Triennial Review Order”), petitions f o r  mandamus 
CUV/ reviewpending, Uniied S k i m  Teleconr Ass ‘n v FC‘C, Nos 00-101 2, 00-1015, 
03- I3 I O  ef t r l  (D C Cir argued .Ian. 28, 2004) 
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BellSouih cannot put this point any better than a federal court recently did in 

re~ecting a class-action complaint based on the same BellSouth policy “[Tlhe FCC, in its 

T r i ~ w n / d  Reiww Order, has already examined possible competit~ve benefits from 

requiriiig ILECs to providc their DSL service lo CLEC customers, and it has determined 

not only that such a regulatory requirement would bring no benefit, but also that i t  would 

discourage investment arid innovatioii and thus harm consumers.”’ 

The 7ricnwal Revreiv Order likewise establishes that states may not “thwart[]” or 

“frusti-ate[]” the Commission’s judgment of national policy by adopting contrary 

rcqiiircmcnts 18 FCC Rcd at 17099-100,T 192. State attempts to do so “substantially 

prevent” implementation of the federal scheine, and thus are preempted under 47 U S C 

4 251(d)(?) It1 at 17100-01,1111 194-196. If states fail to “alter” such unlawful decisions 

tlieniselves, the Commission wil l  resolvc ilie matter through declaratory ruling 

proceedings such as this one Id ai 17101,1 195. 

The CLEC comiiicnts in  this proceeding are nothing but an attempt to relitigate 

these settled issues The CLECs assert that the Commission has not resolved whether 

ILECs may hc forccd to offcr broadband service to CLEC UNE customers. They then 

claiin that, cvcn i f  the Coinmission had done so, each slate IS free to pursue its own 

broadband policy because the Conimission’s regulatory requirements are but a “floor,” 

and states are frce to heap additional regulatory burdens on broadband services as they 

please Finally, the CLECs argue that the Commission’s policy judgments are misguided 

Levine t> BellSouth Corp , No. 03-20274-CIV, slip op at 21 (S.D Fla. Jan. 27, 2004) 2 

(attached as Exh. I ) .  
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and that cncouraging CLECs to engaze in facilities-based broadband competttion IS 

actually not the right policy 

Tlic CLECs are fighting yesterday’s battles. The Commission has decided each 

of these ISSLICS.  CLECs were frce to challeiige such decisions in  court or on 

rcconsideralion. They may not use this declaratory ruling proceeding, however, as a 

foruin for collateral attack on thc Comniission’s prior determinations. In any event, 

CLEC claims that they should not be encouraged to invest in competing broadhand 

facilities are no stronger today than they were whcn the Commission rejected them 

bcforc The Commission should thus declare that its prior rulings mean what they say 

and that state coninmsions are prccnipted from requiring ILECs to offer broadband 

services to CLEC UNE customers 

In any event, even i f  the legal issues here were open at the Commission, as the 

CLECs argue, states would strll be preempted from telling BellSouth to whom i t  must 

provide its interstate services, and under what terms and conditions The state 

commissions try to avoid the clear law on this point by arguing that they are not 

regulating BellSouth’s broadband services Saying i t  doesn’t make i t  so, however. 

Under any standard, ordering BellSouth to provide service to certain customers and under 

ccrmn terms and conditions is regulating BellSouth’s interstate serv~ce, regardless o f  the 

staic conmssions’ motivations. 

For their part, CLEC commenters largely do not dispute the obvious fact that 

statcs arc regulating BellSouth’s broadband services, but contend instead that states can 

regtilate these serviccs because they are allegedly jurisdictionally mixed. These 
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comnieiiters are wrong. lii the GTE TarflOrder,’ the Commission expressly found that, 

because DSL service for Internet access is subject to this Commission’s exclusive 

j~insdictioii uiider the 10% rule applicable to special access services, there was no need to 

dctcrmiiie whether states are also preempted under the same line of cases cited by 

comiiiciitcrs. ‘Those cases were irrelevant because the Commission, under the 10% rule, 

had alreaili. detennined that the service was subject to this Commission’s exclusive 

authority. 

Indeed, the Cominission’s determination that this service should be federally 

tariffed tlccessurdy ousts the states’ jurisdiction. Such a tariff exclusively controls the 

rates, terms, and conditions o f  sewice. As AT&T itself told the Supreme Court, even if a 

federal tariff were silent on an issue, creating a “gap,” that gap must be ‘“filled in’ 

wi/formly as a nznrter offederirl luw,” not through “state” law 

substance to CLEC arguinents that i t  is lawful for the states to establish 50 different rules 

for a siiigle interstate, and federally tariffed, service. 

There is thus no 

Additionally, although the Commission need not reach the issue, commenters are 

wrong in arguing that states may iinposc regulations such as these on information 

services ’ Even if, as the CLECs argue, the scope of such preemption were limited to 

public uti l l ty regulation, state commission decisions establishing to whom BellSouth 

’ Memorandum Opinion and Order, G‘TE Telephone Operurzng Cos,  GTOC TarlffNo I ,  
GTOC Trurrsmiltul No 1/48 ,  1 3  FCC Rcd 22466 (1  998) (“GTE Turlff Order”). 

Brief of Petitioner AT&T Corp , AT&T Corp v Central Office Te l ,  Inc , No. 97-679, 1 

1998 WL 25498, at *33 (U.S filed Jan. 23, 1998) (“AT&T Brief’) (emphasis added). 
’ As BellSouth was finalizing thcsc comments, the Commission issued its declaratory 
ruling in the pulver coni proceeding. The Commission’s decision there strongly supports 
BellSouth’s jurisdictional analysis, as well as BellSouth’s analysis of the scope of the 
Commission’s deregulation of infomiation services. After reviewing that decision fully, 
BellSourh intcnds to file a n  cx parte discussing its relevance here. 
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must offer service, and oil w3hat rates, terms, and conditions, are quintessent~al examples 

of public utility regulation As the Suprcme Court concluded Just a few weeks ago, 

regulatory requireincnts that a party must offer service to another party necessanly 

rcqtiire regulators “to act ds central planners, identifying the proper price, quantity, and 

other terms of dealing ”“ 

Despite the Commission’s clear holdings on these issues, BellSouth is currently 

reallocating rcsources to implement thc systems changes necessary to comply with these 

statc broadband regulations. These compliance costs and systems changes are 

supplanting BellSouth’s efforts to develop and deploy new and innovative broadband 

ofrerings to meet thosc o f  its competitors The ultimate detrimental effect ofhaving to 

coinply with in~iltiple and inconsistent statc regulations of BellSouth’s interstate 

broadband seivices will be borne not only by BellSouth but also by consumers. It is thus 

cixcial that the Commission resolve this Request expeditiously to remove uncertainty and 

take away this significant drag on broadband investment 

* * * * *  

These comments are organized as follows. Part 1 explains why expedited 

treatment ofthis Requcst I S  necessary Lo remove disabling uncertainty that impedes 

broadband deployment and to avoid continuing harm to BellSouth. Part 11 demonstrates 

that the Commission’s decision in the Trienniul RevieMJ Order controls this matter; that 

the Commission's determination there preempts contrary state commission Judgments; 

a d  !hat CLEC policy arguineiits are collateral attacks on that decision. 

‘I Vcrizoii Cbm1tiut7ic~itions Itrc 1’ Ltrw Ofices ofCurtis V Tnnko, U P ,  124 S. Ct 872, 
879 (2004) 
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Part 111 explains why, even i f  this were an open issue, it would be an issue within 

this Commission’s cxclusivc jurisdiction and outside the state commission’s authority. 

Part IV discusses w h y  state regulation runs afoul of this Commission’s determinatlons 

establishing that information services must remain unregulated. Part V explains why the 

CLECs’ policy arguments are, in  all events, incorrect. Finally, Parts VT and VI1 

demonstrate thal neither the Communications Assistance for Law Enforcement Act 

(“CALEA”) nor [he fcdcral courts’ jurisdiction I S  a barrier to the Coinmission issuing a 

dcclaratory ruling resolving this matter 

1. THE COMMISSION SHOULD RESOLVE THIS MATTER ON AN 
EXPEDJTED BASIS 

The Comniission should rcsolve this matter on an expedited basis in order to 

enrorce Congress’s cxprcss determination “to preserve the vibrant and compelilive free 

market that presently exists for the Internet and other interactive computer services, 

unfettered by Federal or Slate regulation.” 47 U.S.C. 4 230(b)(2) 

Cui-rcn~ly, BcllSouth is attempting to implement the unique and conflicting 

mandates of various state commissions In order to comply with these mandates, 

BellSouth is being forced to reallocate resources that were previously devoted to 

competing with other broadhand providers BellSouth’s ability to compete in the 

broadband marketplace against thc dominant provider, cable, IS being seriously 

undermined by this reallocation 

Most troubling is [hat achieving compliance with these state broadband 

regulations is coining at  the cxpense of BellSouth’s timely development and offering of 

ncw broadhand scrvices lo  inect the competition, For example, BellSouth’s release o f a  

3Mb (“3-mcg”) residential DSL service into the marketplace to compete with cable’s 
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3-meg service offering has been substantially delayed due to the need to implement the 

systems changes neccssary to comply with the state broadband regulations at issue In thls 

proceeding Moreover, the uncertainty of state regulation of these broadband servlces 

calls into serious question the propriety of additional investment in broadband 

infrastructure 

[II addition to thcsc unnecessary costs that are ultimately borne by the public in 

the forin of  higher prices and/or fewer compctitivc alternatives, there exist significant 

direct costs ~Tcoinpliance, including the design and implementation of interim and 

lon@eirn solutions, manual processing costs, systems development, lost product 

development opportiinities, disruption in product portfolio, customer service quality 

issues, and IegaVregulatory derense 

These specific costs were discussed and quantified in a February 19,2004 ex 

parte filed in this proceeding. See Ex Parte Letter from Glenn T. Reynolds, BellSouth, to 

Marlene H Dortch, FCC, WC Docket No 03-251 (Feb 19, 2004) As that filing shows, 

statc commissions are requiring that these expcnditures be made just so a very sinall 

number of CLEC voice customers can obtain BellSouth DSLiFastAccess wlthout having 

to purchase voice service Accordingly, BellSouth is spending approximately $1,500 per 

order to provide BellSouth's DSL services to a CLEC voice customer; that I S  $1,500 per 

order belng spent on regulatory compliance rather than additional investment in 

broadband infrastructure. Moreover, these regulatory compliance costs are, of course, 

not iiicuired by the dominant provider of such services, cable, or other competitive 

pi'obiders of broadband services 
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At least as important, conflicting state determinations regarding the rates, terms, 

and conditions uiidcr which BellSouth musl offer its DSL services to every CLEC voice 

cusloiner ciitirely underniine this Coniniission’s ccntral policy objective of enhancing 

broadband investment and deployment This Commiss~on has declared that “[tlhe 

widespread deployiient orbroadband infrastructure has become the central 

communications policy objectivc of the day.”’ In  direct conflict with that “central” 

objective, tlic incentives for BellSouth to continue to invest in the broadband 

inhastruclurc necessary lo creiltc the networks of tomorrow diminish considerably when 

i t  iiiust comply w i t h  multiple and incoiisistenl state determinations Those determinations 

JeopardiLe BellSouth’s capacity to iiiaxinii~e the return on its investments and hamper 

BellSouth’s ability to conipetc effectively in the marketplace. If BellSouth were not 

pcrinitted to take full advantage of its DSL investments, i t  would have little incentive to 

make such investments in the future. That, in turn, would entrench the position of the 

domiiiaiit broadband provider, cable 

If lhc Commission docs not affirniatively preempt all state commission regulation 

o r  BellSouth’s broadband Internet access service offerings, companies such as BellSouth 

that want to continue invcsting i n  such competitive service offerings will hear the 

message loud and clear: If you invest i n  a risky, but innovative, new service or 

technology that consumers tiltiinately dctcrmine has value, the value of your investment 

w i l l  neverthelcss be eroded through in~sguided regulatory action 

’ Notice of Proposed Ruleinaking, .4ppropriate Framework f o r  Broadband Access to the 
/r i/o-ner over W m h e  Facrluies, 17 FCC Rcd 301 9, 3020-21,lI 1 (2002) (“Wireline 
Rroutlbtriid NPRM’) (footnote omitted). 
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On this point, the conimenls of Catena Networks deserve special attention 

Catena, a niaiiufacturer o r  telecommunications equipment that incorporates DSL 

capabilities, confimis the adverse impact oil incumbent carriers’ incentives to invest in 

advaiiccd serviccs cquipmenl as a result of the “free rider” effect ofthese state rulings 

Caleiia at 2 Catena c o n h i s  thal “rcgulatory disincentives and growing uncertainty 

resulting from Slate commission imposition of DSL ‘bundling’ obligations have 

slowcd, and in some cascs stopped, ILEC investment in  new technologies capable of 

providing advanced broadband sei-vices ” fd at 2-3. Catena correctly concludes that, if 

these state coniiiiission decisions are allowed to stand, CLECs will be able to offer the 

same bundlc without having made a n y  invcstnient whatsoever. See zd at 6 

In  order to provide all companies with the appropriate incentive to deploy 

broadband infrastructure and sewiccs, BellSouth urgently requests that the Coinniission 

granl its request for a declaratory ruling preempting these state decisions 

J I .  THE COMMISSION’S TRIENNfAL REVIEW ORDER PREEMPTS STATE 
DECISIONS THAT REQUIRE ILECS TO PROVIDE BROADBAND 
SERVICES TO CLEC UNE VOICE CUSTOMERS 

A. 

In the Tnennzal Review proceeding, the Commission faced the same legal issue 

The Trietznial Review Order Resolved the Same Issue Presented Here 

that IS presented here and that was before thc statc commissions in the cases that 

BellSoulli has discussed. whether ILECs should be required to provide hroadband 

scr\#ices to CLEC UNE voice cusloniers 

During thc TrienwialRewew proceeding, CompTel asserted that BellSouth was 

“tying” its broadband services to i l s  local voice products and that, “[als a result, a 

custoincr that wishcs to obtain xDSL service from the lLEC while obtainlng local volce 
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service rroin a competing carrier often I S  rejected by the ILEC.”’ CompTel urged the 

Coinmission to establish a “‘low frequency’ portion of the loop” UNE to “cnd these 

anti-compeliLive tying arrangcnienh” in  order lo “permit subscribers to obtain xDSL and 

local voice services froni the providers they choose.”’ As CompTel furthcr stated, “[bly 

declaring that the lower rrequency portion of a line” was a UNE, “the Commission would 

ensLire t l i a l  ncw entrants continue to have access to . 

broadband serviccs. l o  

consumers” that use ILEC 

The Coiiimission “dlsagree[d]” with CompTel’s claims and held that, instead of 

coci-ciiig TLEC‘s i n k  acting as a broadband provider of last resort, the proper way to 

handle this issue was for a “narrowband service-only competitive LEC to take full 

advantage of an unbundled loop’s capabilities byprlnerirrg with a second compelilive 

IL(’ thtr t  iwll offer xDSL service ” Ti-ietinial Revfew Order, 18 FCC Rcd at 17141,lI 270 

(eiiipliasis added) Under the Commission’s decision, therefore, a CLEC that does not 

wish to invest in broadband capabilities should “partner[] with a second competitive 

LEC”; thc Commission rqeoerl the claim that i t  should force the ILEC into offering 

broadband services I d ,  .see iilso lo‘ al 17140-41,l 269 (“In the event that the customer 

ceases purchasing voice service from the incumbent LEC, &her rhe new voiceprowrder 

or the .xD.Yl. provider, or hoth, r i i i i . ~ ~  purchase the full stand-alone loop to continue 

pmvrding X D S L  s e n w e  ”) (emphasis added). 

’ Comments of the Competitive Teleconimunicatlons Association, CC Docket Nos 
01-338 et a / ,  at 43 (FCC filed Apr 5, 2002) 

” /d  

“’Id at 45 
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111 sum, the Trre/rn/ul Rcvrew Order made very clear that the Commisslon’s 

iiational broadband policy was that CLEC voice providers or a partnering CLEC 

broadband provider ~- not an ILEC being forced to offer service against its will - 

should provide broadband services to the CLEC voice customer. See ulso rd at 17135, 

11 261 (proper policy should eiicourage CLECs to develop their own “bundled voice and 

xDSL service offering”, rejecting line sharing because i t  would “discourage innovatlve 

arrangements betwecii voice and data competitive LECs and greater product 

differentiation between the incuinbent LECs’ and the competitive LECs’ offerings”) 

Having lost 011 this issue, some CLEC conimenters that apparently prefer not to 

invest in  thcii- own broadband facilitics or to rely upou market-based line-splitting deals 

now want to pretend as if this Commission judgment does not exist CompTel itself, 

joined by AT&T, goes so Tar as to argue that state regulatory requirements that force 

BellSoulh to provide broadhand service to CLEC voice customers involve “precisely the 

type of  commerc~uf icrra,zgeme/it [SIC] that thc Triennrtrl Revrew Order expressly held to 

bc permitted” and that “nothing i n  the Tr/ennrulRevlew Order . 

what BellSouth has done ” AT&T/ConipTeI-ASCENT at 3 (emphasis added), see 

Cincrgy at 1 1  -12 (similarly coiitcnding that these kinds of mandates involve the kind of 

hne-splitting arangements the Commission intended to encourage); see ulso MCI at 2, 

Z-Tel at 15. 

remotely authorizes 

Thcse assertions are impossible to square with the Commlsslon’s order or with 

CompTcl’s own argumenls i n  [he Trre/7/7rcrl Rewew proceeding. Accordingly, other 

commeiiters undermine these fanciful claims. They acknowledge that the Commission 

tias i n  fact rcsolved the saine isstie presented here, and done so in a way directly contrary 



to the position ofAT&T, MC[, and others Thus, although Americatel opposes 

BellSoutll’s request for relief, it forthrightly conccdes that, in the Trieiznial Review 

Order, the Commission dccided “io permit ILECs to refuse to provide DSL services to 

CLEC Voice cusloiners ” Americatel at 15; see id at 4 (acknowledging that the 

Cotninissioii has “har[red] the states from requiring ILECs to provide DSL service to 

CLEC customers”) Catena, an equipment maker whose sole interest in participating in 

this procecdtiig is in enhancing broadband deployment, similarly explains that the 

Commission has “already dctcrmined thesc issues” and that the state commission rulings 

that BcllSotith has dtsciisscd are “inconsislciit” with the Tricnmul Review Order Catena 

at 6 ,  7, Jcr also Verizoii at 7-8 

As BellSouth noted at the outset, a federal court has likewise explained that the 

Trwiniul Review Order resolved this same question. Tn dismissing with prejudice a 

class-action coniplaint challenging the same BellSouth policy at issue here, the federal 

court concluded t h a t  “the FCC, i i i  its Trrenniul Review Oriler, has already examined 

possible competitive benefits from requiring ILECs to provide their DSL service to 

CLEC customers, and i t  has dctcmiined not only that such a regulatory requirement 

would bring no beneft ,  but also that it would discourage investment and innovation and 

tht is harm consuincrs ’’ Levine, slip op at 21. The court thus properly read the Triennial 

Rev/cm Order as “actively examin[ing] and afjinnnllvely re~ecl[ing] the claimed 

complrlive henefiis” of imposing a “regulatory duty” on BellSouth to offer broadband 

sclvlcc to CLpC voice customers Id (first emphasis added). 

Indeed, bccause i t  I S  so clear that the issue presented here I S  the same one that the 

Coinmission decided i n  the Trienniul Kevrew Order, commenters that seek to challenge 

12 



that ruling are reduccd to little more than wordplay. In particular, several commenters 

argue that the state conin i i~~ion  decisions are distinguishable from this Commission’s 

dctcnniiiation simply because they did not explicitly deal w ~ t h  “unbundl~ng.” See, e g  , 

Z-Tel at 15 (“The challciiged statc decisions actually do not require BellSouth to 

‘unbundlc’ anything.”), FDN at 8. 

l h c  slate comniiss~ons’ choice of verbiage does not change the fact that the 

Triointtrl Rcvicw Order addressed thc same substantive issue as these state commission 

orders ~~ whethcr lLECs should he forced to provide DSL service to CLEC UNE voice 

customers The Commission resolved that issue in BellSouth’s favor. The states cannot 

avoid that dctcnninatioii simply by using different words in imposing the same 

substantive requirement this Commission has found to be contrary to federal policy 

Nor is there suhstance to a few parries’ assertioiis that these state requirements 

raisc a distinct issue because they allegedly require the CLEC to pay for ail entire loop, 

not just the low-kequency portion See, e g , AT&T/CompTel-ASCENT at 22, MCl at 

18 Thc cost of thc high-frequency portion of the loop played no role in this 

Commission’s aiialysis Nor could i t  have been a factor in that analysis, given the 

Coininissioii’s express finding t h a l  “most states” set the rate for access to that portion of 

the loop at “roughly zero ” Triennrrrl Review Order, 18 FCC Rcd at 171 35,lI 260 & 

n 774 

In (act, contrary to these assertions, the issue for the Commission in the Trienniul 

Rwlew OMer was whether what CompTel labeled “DSL tying” was an anticompet~t~vc 

praclicc that the Coinmission should stop. The Commission not only rejected CompTel’s 

argument on that point, hut also determined that, in  fact, i t  was pro-competitive to require 

13 



CLECs to compete by offering bundles of voice and data services either on their own or 

hy “partnering with a second competitive LEC tha t  will offer xDSL service,” lnsteudof 

rclying ~ipoii the ILEC to offcr ihe broadband service to CLEC voice customers Id at 

I7141,lI 270 Under the Commission’s decision, it is the CLEC that leases the loop, not 

the ILEC, that is responsiblc for “~ak[iing] full advantage of an unbundled loop’s 

capabilities ” Id As BellSouth has explained, the Commission’s conclusion was thus 

that CLECs should devclop their own “bundled voice aiid xDSL service offering,” and i t  

expressly re/eetcd reqtiiremenls such as the one that CoinpTel proposed that would 

“discourage innovative arrangements bctweeii voice and data competitive LECs and 

greater product diffcrcntiation between thc incumbent LECs’ and the competitive LECs’ 

on‘eriiigs ” / d  at 17 I35 , l I  261 Sticli requircinents, the Commission explained, “wotild 

ruii counter to the statute’s express goal o f  encouraging competition and innovation i n  all 

teIecoinmtinicatioiis markets ” I d  

I n  stiin, as the L e i w e  court stated, the Commission determined that “requiring 

11,ECs to provlde their DSL service to CLEC cuslomers” was eontruq to the 1996 Act’s 

core goals because i t  would “discourage investment and innovatioii aiid thus h a m  

consumers.” Slip op at 21 

policy dircctly controls here. That result does not change based on whether a particular 

requirement IS  labeled as “unbundling,” and i t  has nothlng to do wlth whether CLECs are 

required to pay thc cost of the high-rrequency portion of the loop (which, as discussed 

abovc, was generally “roughly zero” at [he time of the Cornmission’s order). 

That determination of federal law and national broadband 

Hy the same tokcn, the Coniinission’s expllcit conclusion in the Triennial Revrew 

Order bclics AT&T/ConipTel’s and FDN’s assertion that the Commission has not “ruled 
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out the possibility that BellSouth’s atiticompctitive practlces violatefederul law ” 

Al’&T/CompTel-ASCENT at 23-24; see FDN at 10 Indeed, even before the Triennrul 

Rei ieu Order, the Cominissron repeatedly concluded that BellSouth’s policy was not 

merely consistent with federal law, bu t  also afiimiatlvely nondiscriminatory For 

instancc, i n  the Gcorgia/~ouis inn~~ 271 Order,’ ’ the Commission not only rejected claims 

that BellSouth’s policy violated federal law, but also found that, “[flurthemore,” in light 

orthe abilily to ciigage i n  line splitting, i t  “cannot agree” with the claims made by 

AT&T, CotiipTcl, and others (hat  the same policy at issue here IS  “discriminatory ” 

17 FCC Rcd at 91 OO-O1,1I 157 & n 562, coinpnre Z-Tel at 18 (asserting incorrectly that 

the Commission found only that existing federal rules did not impose any obligation on 

BellSouth and failing to note the Commission’s holding that the BellSouth policy is not 

discriminatory) 

Thc Coniniission reiterated thesc concIusions in the BellSouih Five-Slate 271 

I 2  Order, where it again eniphasi~cd thc ability of CLECs to engage in line splitting and 

a y i i i  affirmatively rejected clairns of discrimination. See 17 FCC Rcd at 17683,l  164; 

see trlso Floritla/Tentressee 271 Order,I3 17 FCC Rcd at 25922,TI 178 (rejecting claim 

that the same policy was contrary to the public interest) Notably, all of these orders 

Memorandum Opinion and Order, Joint Application by BellSouih Corporalion, el u l  
for Provisioii ojln-Region, JnierLATA Services In Georgia and Loulslanu, 1 I FCC Rcd 
901 8 (2002) (“Geor~ici/~,ouisiallu 271 Order”) 

I’ Memorandum Opinion and Ordcr, Joint Appliecilion by BellSouth Corporui~on. el u l ,  

Coi 011 t1~ .  nird Soiirh C~irolir~o, 17 FCC Rcd 17595 (2002) (“BellSouth Five-State 271 
Ortler”) 
1 7  Meinoraiidum Opinion and Order, Application by BellSouth Corporu/ion, et a/, for 
.4iithorimion To Provide Jii-Region. ItrrerLATA Services in Florida and Tennessee, 
I7 FCC Rcd 25828 (2002) (“Florirlu/Tennes.\ee 271 Order”) 

I1  

for Provision oflii-Region. InlerLA TA Services in Aluhurna, Keniaicky, Mississlppl, Norlh 



14 post-date the Line Shnrrng Recoiisicleruizotr Order that commenters cite in  support of 

their incorrect assertion 

Thc Triennial Revrerv Order and these predecessor rulings also negate any  

contention that BellSouth’s conduct violates 47 U.S.C $5 201 and 202. See Vonage at 

15-20 Those statutory sections crnbody the Act’s basic prohibition against unreasonable 

discrimination See 47 LI S.C Q 202(a) (making it unlawftil to engage in “unjust and 

tinredsonable discrimination”), AT&TCorp v Ciiy oft‘ortlmd, 216 F 3d 871, 879 (9th 

Cir 2000) (section 201’s “reasonable request” language likewise embodies the Act’s 

“nondiscrimination” duty) But 110 party has explaincd how a practice that the 

Coininission has found to bc nondiscriminatory under section 251 (c)(3) can somehow be 

discriminatory under scctions 201 and 202 To the contrary, the Commission has long 

held that thc nondiscrimination obligations of section 251 (c)(3) are hrouder than those 

found in  section 202 See Local C‘ompetrrron Order,” 11 FCC Rcd at 15612,lI 217 

And,  even i f  scction 201’s “reasonable request” language imposed a distinct duty, i t  is 

hardly “unreasonable” to decline to provide service over a facility that another party has 

leased and controls, or to refuse to offer service in a circumstaiice where the Commission 

has dctcriiiincd that thc proper policy result is for competitors to invest in offering their 

own broadband facilities iiistead o f  mandating that the ILEC provide service 

Third Report and Order on Reconsideration In CC Docket No 98-147, Fourth Report 
and Order on Reconsideration in  CC Docket No. 96-98, Third Further Notice ofProposed 
Rulemaking in CC Docket No. 98-147, Sixth Further Notice of Proposed Rulemaking In 
CC Docket No 96-98, Deployment of Wireline Services Offerrng Advanced 
Tclecon/mu~r/cuiions Cq~nhrl i /y ,  16 FCC Rcd 2101 (2001) (“Lwie Sharing 
Rec~ons/tlerulion Order”) 

Tcl~~conr~nir~r~cu~io~is Act of1996, 1 1 FCC Rcd 15499 (1996) (“Locul Competition 
Ovtlo-”) (subseqtient history omitted). 

14 

15 Fi r s l  Kcport and Ordcr, Iniplcnieniation oflhe Locnl Cowpetitron Provisions in /he 
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Finally, (here is no substance to Cinergy’s assertion that BellSouth has violated 

thc Tr/enn/czl RetweMJ Order’s commingling requirements As the Commission has 

cxplained, “cominingling” in  t h ~ s  context “nieaii[s] the connecting, attaching, or 

otlierwisc linking o f a  UNE, or a LJNE combination, to one or more facilities or services 

that a rcquestlng carrier has obtained at wholesalc from an incumbent LEC piirsuant to 

any method other than unbundling . , or the combining of a U N E  or UNE combination 

wi th  one or more such wholesale ser\,ices ’’ 18 FCC Rcd at 17342,lI 579. But this issue 

does not involve “connecting,” “attaching,” or “combining” a LINE and a tariffed facility 

CLECs are not, for instance, trying to link a UNE loop to a special access transport 

facility. Rather, they are leasing a facility as a UNE, and asking BellSouth to provide a 

tariffed service over the facility that the CLEC has leased. The commingling rules do not 

deal with that situation Even ifthey did, the Commission’s specific judgment in  

paragraph 270 would trump any more general determination in a separate part o f  the 

sanie order 

B. 

Some cominenters argue that the Commission’s policy Judgments in the Trrennrul 

The Commission’s Order Preempts Contrary State Determinations 

Rcweu’ Order are simply irrelevant to the state commissions’ authonty. As these parties 

see the matter, the Commission’s decisions on such issues merely “place a floor under 

stale regulatloii of the sanie subjects but not a celling above them ” AT&T/CompTel- 

ASCENT at 27; see LouisianaPSC at 14-1 7, 19-20, MCI at 18-19 They thus claim that, 

~11dc1- scct~on 251(d)(3), “the states. . . are not bound by the specific limits placed on the 

Coinmission whcn adopting regulations pursuant to section 25 I (d)(2),” and can pile as 

17 



maiiy regulatory obligations on broadband services as they please so long as i t  is not 

“impossible” to comply with both the state and federal rules. PACE at 17-19. 

Again, these partics are seckiiig to relitigate issues that this Commission decided 

i n  the Tricnnrcil Revrew Ovtler Tlierc, the Commission made plarn that “state actlon, 

wlictlier taken i n  the course o r a  rulemaking or during the review of an interconnection 

agreement, is limited by the restraints imposed by subsections 251(d)(3)(B) and (C)”- 

that is, state actions “must be consistent with section 251 and must not ‘substantially 

prcvcnt’ its iinplemcntation.” 18 FCC Rcd at 17100-01,11 194. 

Even more to the point, the Commission stated that, “[ilf a decision pursuant to 

state law wcrc to require the unbundling of a network clement for which the Commission 

has cither b u n d  no impairrncnt - and thus has found that unbundling that element would 

conflict wi th  the limits in seclioii 25 l(d)(2) - or otherwise declined to require unbundling 

on a national basis, we believe i t  unlikely that such [a] decision would fail to conflict 

with and ‘substantially prevent’ implemenlation of the fcderal regime, in violation of 

sectioii 25l(d)(3)(C) .’ Id at 17101,11 195 States that had enacted rules inconsistent 

with the Coininission’s “new framework” would have to “amend their rules” and “alter 

their decisions” or the Coinmissioii would resolve the matter through a “declaratory 

ruling” proceedings such as this one. Id 

I n  sum, as the Commission recently told the D.C. Circuit, its decisions in the 

Tr/c,wlitrZ R C V ~ C M J  Ortley "reflect[] a ‘balance’ struck by the agency between the costs and 



beiiclits of unbundling [an] elcment. Ani’ stale rule that struck a different halance would 

cotifl/cl wr/hfetlcrul law. rhereh.v wcirrcrnrrtig preetnplron.”“ 

That rcasoning applies directly here. The Commission has determined that the 

lo~.-frec]ucncy portion of the loop should not be a UNE because it  concluded that the 

propcr federal policy - thc policy that coinports with the rcquirernents of  the 1996 Act 

and the Conimission’s iiational broadband-deployment objectives - is to encourage 

CLECs to eiigagc in line splitting or to offer their own broadband service in order to 

“take liill advanlage o f  an unbundled loop’s capabilities.” Trienwral Review Order, 18 

FCC Rcd at 171 41,lI 270 The Commission has thus struck the “balance” required by the 

statute, and, accordingly. “[alny state nile that str~ick a different balance would conflict 

with federal law, thereby warranting preemption.” Accordingly, as Americatcl concedes, 

the Trienniul Review Order “effectively set[s] a ceiling on the l i s t  of LJNEs” and “hur[s] 

t /w  .\mlcsfioni reqniring ILECs to provide DSL service lo CLEC cusloniers ’’ Americatel 

a( 4, 5 (cmphasis added) 

It does not matter i i i  this regard that the Trienniul Review Order dtd not identify 

specific slate requirements h a t  had bccn prccmptcd See, e g , MCI at 18 The Trienn/al 

Rewew Ordcr estahlished the legal standard by which such state determinations would be 

evaluated ~ statc decisions that altcr the balancc created by the federal framework are 

preempted ~ and specifically invited parties such as BellSouth to initiate declaratory 

ruliiis proceedings such as this one so that the Conlmlssion could apply that rule to 

spccrfic cases 

Brief [or Respondents, UnuedS/u/es Teleconi A . v  ‘n v FCC, Nos. 00-1012 et a l ,  at 93 I (I 

(D C Cir f i l ed  Jail 16, 2004) (cmphasis added; citations omitted) 
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Morcover, the Commission’s conclusions in the Triennial Revlew Order 

regarding the preeinptive cffecl of section 251 (d)(3) undermine CLECs’ attempts to rely 

upon other savings clauses or preemption standards in the statute See, e.g , 

AT&T/ConipTcl-ASCENT at 27, PACE a1 19-22; 2-Tcl at 3. Whatever those other 

provisions’ elfcct, they do not alter the fact that the Commission has concluded that, 

under sectioii 251(d)(3), i t  may, and wil l ,  preempt state requirements that conflict with its 

federal-law policy dcterniinations under the 1996 Act. Seegenerally AT&T Corp v 

Iowii UI/O Rtl , 525 U S 366, 378 & n 6 ( 1  999) (“[Tlhe question in these cases is not 

whether thc Federal Govcmment has taken the regulation of local telecomniunications 

competition away from the States With regard to the matters addressed by the 1996 Act, 

i t  unquestionably has.”) 

Nor does the district court’s decision in BellSouch Teleconzmunicallons, Inc v 

Giierg), Comimmculzons Co , N o  03-23-JMH. 2003 U.S. DEL. LEXIS 23976 (E.D. Ky. 

Dec 29, 2003), affect this determination The court’s preemption analysis i n  that case 

does not cvcn mentioii the Tr,ennccd Review O d e r ,  much less does it attempt to conform 

11s interpretation o f  fcdcral l aw to the Commission’s statements there. Accordingly, in  

determining that the Kentucky PSC’s order did not “substantially prevent implementation 

of  rederal statutory requirements,” id at *20, the district court did not come to terms wlth 

the Coinn~~ssioii’s authoritative ruling that requiring unbundllng arrangements that the 

Commission has rcjectcd will almost invariably “substantially prevent in~plementation” 

ofrhe stilttitory scheme, in violation ofsection 251(d)(3). In my event, BellSouth has 

appcaled this decision to thc Sixth Circuit and intends to request that the court of appeals 

hold briefing i n  the case pending the Commission’s resolution of this matter, so that the 
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circtiit court will havc the benefit ofthis Commission’s expert understanding of the law 

i n  icviewing this trial court decision 17 

C. Because the Trienrrial Review Order Establishes the Relevant Federal 
Policy, Commenters Policy Arguments Are Irrelevant. 

Finally, some coimmenters spend a great dcal o f  time arguing that the policy 

analysis in the Trrennml Revtew Order (and in the BellSouth section 271 orders) is 

incorrect Thcy claim that BellSouth’s policy does impair competition in local voice 

markets, that the policy has anticompetitive cffects, and thal thc Commission’s rcsolution 

ofthis isstic will not in fact spur broadband investiiient and innovation. See, e g  , 

AT&T/CoiiipTcl-ASCENT at 5-13, FDN at 3-6; MCI at 3-12; Z-Tel at 2-14 These 

coniinentcrs claim that the state coiiim1ssioiis have gottcn thls issue nght, and that this 

Coininission’s contrary policy is misguided 

Such argtiinents are beside the point. As discussed above, the Commission has 

alrcady detennincd that the approach that is consistent with the 1996 Act and that furlhers 

national broadband policy isfo‘oy CLECs, either by themselves or through line-sharing 

arraiigeinents, to “take full advantage o f  an unbundled loop’s capabilities.” Trler~n~ul 

Rci ,~ew Order, 18 FCC Rcd at 17141,lI 270 In short, the Commission’s policy judgment 

was that CLECs should obtain an ciitirc loop, not just the low-Crequency portion, and 

provide all the services that they could over that facility, includmg broadband services, in 

order to defray its costs 

lfcoiiimeiiters disagreed with that judgment as a matter of law or pol~cy, their 

recourse was lo seek rcvicw of the Coniinission’s judgment i n  paragraph 270 of the 

As BellSouth explains below, sec iiifru Part VI1, contrary to Cinergy’s arguments, the 
Kcntucky decisioii does not prevent this Cornmission from exercising its statutory riglil to 
dcclare whal fcderal law is i n  this area 

17 
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Tr/mnrd  Review Order in the D.C. Circult or to request reconsideration by the 

Commission What cominenters may iiot do is collaterally attack that Commission order 

by asking tlic Cornmission to reevaluate these issues now from first principles Rather, 

llic Commission’s task i i i  this proceeding is to apply its existing legal and policy 

deleriniiiatioiis to reniove uncertainty by declaring the effect of its rulings on contrary 

state dekrmmat~ons See 47 C F R. 6 I 2 As the Commission has stated in a prior 

declaratory ruling proceeding, “indirect challenges” to its prior determinations are 

“impermissible collateral attacks” aiid are “properly denied ” I8  

Even if this were an open issue, CLECs’ policy arguments are no more persuasive 

today than they were when they were rejected in the Triennial Review Order As 

BcllSoiith demonstrates helow iii Part V, the Cominission’s policy correctly encourages 

CLECs and ILECs to invest in  broadband facilities, in  accordance with one of the 

Coinmission’s (and Congress’s) core policies. 

111. THIS ISSUE INVOLVES JURISDICTIONALLY INTERSTATE 
SERVICES UNDER THE EXCLUSIVE JURISDICTlON OF THIS 
COMMISSION 

Even irthe substantive issue herc - whether ILECs must offer interstate 

broadband services on CLEC lines ~ were an open one before this Commisslon, the state 

conimissioiis would still lack authority to decide i t .  This Commission has exclusive 

auhority over jurisdictioilally iiilcrstate commun~cations, including those offered under 

rederal lariff Thc Coinmisslon has said so itself on multiple occasions. See BellSouth 

Rcqtiest at 26 & n 26 The Lederal courts have likewise confirmed this rule. See rd. at 

Memorandum Opinion and Ordcr, Motronsfor Declaratory Rulings Regarding I X  

(hmmi.trion Rules rind Po1icte.r for Ft-epericy Coordrnalion, 14 FCC Rcd 12752, 12757- 
58.71 I I (1999) 

22 


	INTRODUCTION AND SUMMARY
	EXPEDITEDBASIS
	BROADBAND SERVICES TO CLEC UNE VOICE CUSTOMERS
	Here
	Federal Policy Commenters Policy Arguments Are Irrelevant
	COMMISSION


